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CENTRAL GAS SITE PLAN 
SP# 08-23 

STAFF REPORT 
June 26, 2024 

(See January 24, 2024, February 28, 2024, and May 29, 2024 Meeting Materials) 

SITE: 77 Central Street, Map 182 / Lot 217 

ZONING: Business (B) 

PURPOSE OF PLAN: To depict the proposed layout for a gas station and convenience store with 
drive-through window and all associated site improvements. 

PLAN UNDER REVIEW:  

Central Gas Site Plan, Non-Residential Site Plan, Map 182 Lot 217, 77 Central Street, Hudson, 
NH; prepared by: Keach-Nordstrom Associates, Inc. 10 Commerce Park North, Suite 3, Bedford, 
NH 03110; prepared for:  Nottingham Square Corporation, 46 Lowell Road, Hudson, NH, 03051; 
consisting of 20 sheets and general notes 1-39 on Sheet 1; dated July 10, 2023; last revised May 
9, 2024. 

ATTACHMENTS: 
1) Project Application and Associated Waiver Requests, prepared by Fuss & O’Neill, November 

1, 2023 – Attachment “A” 
2) Legal Correspondence, prepared by Town Attorney, dated June 7, 2024. – Attachment “B” 

 
APPLICATION TRACKING: 
• August 16, 2022 – Conceptual plan received. 
• September 14, 2022 – Design Review meeting held. 
• July 10, 2023 – Site plan application received. 
• November 29, 2023 – Hearing continued to December 27. 
• December 27, 2023 – Public hearing scheduled, Deferred to January 24. 
• January 24, 2024 – Public hearing scheduled, continued to February 28, 2024. 
• February 28, 2024 – Public hearing scheduled, continued to May 8, 2024. 
• May 8, 2024 – Public hearing scheduled, deferred to May 29, 2024. 
• May 29, 2024 – Public hearing scheduled, continued to June 26, 2024. 
• June 26, 2024 – Public hearing scheduled. 

 
COMMENTS & RECOMMENDATIONS: 
BACKGROUND 
The site is approximately 2.9 acres and is located in the Business zone. The proposed site is 
currently five parcels. Map 182 Lots: 216, 217, 218-1, 218-2, and 219, which the applicant wishes 
to consolidate. Five buildings totaling 6,321 SF were on the site that were previously used as 
single-family residential homes, but have since been razed. The site is served by municipal water 
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and sewer. A small section on the southern end of the site is within the “A” or 100-year flood zone. 
There is a wetland on the southeast and southern edges of the site, along Map 190 Lots 185 and 
186.  
 
The applicant proposes building a 10-pump gas station with a 4,560 SF convenience store with 
drive-thru window. The Applicant has been granted a waiver request from the 100-foot buffer 
between commercial and residential uses required under §276-11.1(12)(c). The site is proposed be 
accessed by two drives, a 20’ wide one-way entrance driveway to be constructed on Lowell road 
approximately 210’ from the intersection of Lowell Road and Central Street, and a 24.1’ wide two-
way entrance on Central Street, approximately 600’ from the intersection of Central Street and 
Lowell Road. The proposal of two driveways requires a waiver from §193-10.G, which has been 
granted. Both motions to grant waivers may be found in the May 29, 2024 meeting minutes. 
 
The Applicant previously presented this plan to the Planning Board under Design Review Phase 
in September 2022. In response to the feedback heard during that phase, the Applicant has included 
architectural renderings with this application. 

RECOMMENDATIONS 
Town Attorney has provided two responses related to questions posed by Planning Board member 
Victor Oates on matters related to HTC 275-6, H. Questions posed and answered by Town 
Attorney may be found in attachment “B”. 

RECOMMENDATIONS 
Staff recommends discussion and consideration of approval. The board has already granted both 
waivers that the applicant has requested, and has not required via motion any additional 
information of the applicant. Staff believe that the applicant has provided more than adequate 
information for the board to make an informed decision on the project. 
 
DRAFT MOTIONS:  
MOTION TO CONTINUE:  
 
I move to continue the site plan application for Central Gas Site Plan SP# 08-23, 77 Central Street, 
Hudson, NH / Non-Residential Site Plan, Map 182 / Lot 217, to date certain, ___________, 2024.  

Motion by: ___________________Second: ____________________Carried/Failed: _____________ 
 

MOTION TO APPROVE: 

I move to approve the site plan application for the Site Plan entitled: Central Gas Site Plan, Non-
Residential Site Plan, Map 182 Lot 217, 77 Central Street, Hudson, NH; prepared by: Keach-
Nordstrom Associates, Inc. 10 Commerce Park North, Suite 3, Bedford, NH 03110; prepared for:  
Nottingham Square Corporation, 46 Lowell Road, Hudson, NH, 03051; consisting of 20 sheets 
and general notes 1-39 on Sheet 1; dated July 10, 2023; last revised May 9, 2024; and: 

That the Planning Board finds that this application complies with the Zoning Ordinances, and with 
the Land Use Regulations with consideration of the waivers granted; and for the reasons set forth 
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in the written submissions, together with the testimony and factual representations made by the 
applicant during the public hearing; 

Subject to, and revised per, the following stipulations:  

1. All stipulations of approval shall be incorporated into the Development Agreement, which 
shall be recorded at the HCRD, together with the Site Plan-of-Record and all agreed upon 
easement deeds, which shall be favorable reviewed by Town Counsel prior to Planning Board 
endorsement of the Plan. 

2. A cost allocation procedure (CAP) amount of $51,488.00 shall be paid prior to the issuance 
of a Certificate of Occupancy. 

3. Prior to the issuance of a final certificate of occupancy, an L.L.S. Certified “As-Built” site 
plan shall be provided to the Town of Hudson Land Use Department, confirming that the site 
conforms to the Planning Board approved Site Plan. 

4. Prior to the Planning Board endorsement of the Plan, it shall be subject to final administrative 
review by Town Planner and Town Engineer. 

5. Prior to application for a building permit, the Applicant shall schedule a pre-construction 
meeting with the Town Engineer. 

6. Maintenance of the onsite drainage system shall be constructed and maintained in compliance 
with NHDES requirements for such systems.  

7. Construction activities involving the subject lot shall be limited to the hours between 7:00 
A.M. and 7:00 P.M., Monday through Friday and between 8am and 4pm on Saturday. No 
exterior construction activities shall be allowed on Sundays. 

8. Hours of refuse removal shall be exclusive to the hours between 7:00 A.M. and 7:00 P.M., 
Monday through Friday only.  

9. Hours of operation shall be exclusive to the hours between 5:00 A.M. and 11:00 P.M. for 
retail sale and food service operations, with no restriction on hours of gas sale. 

10. Prior to the issuance of a final certificate of occupancy, a Spill Prevention Plan shall be 
provided to, and approved by, the Fire Marshall.  

11. The Planning Board’s preference for 15-gallon spill containment areas whereas 5 gallons is 
required shall be noted on the plan. 

12. A spill prevention kit and general spill prevention plan will be available at the pumps and 
inside the convenience store. 

 

Motion by: ___________________Second: ___________________Carried/Failed: ___________ 
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From: David LeFevre
To: Minkarah, Jay
Cc: Malley, Tim
Subject: RE: Attourney Review - 275-6H
Date: Friday, June 7, 2024 12:16:48 PM

EXTERNAL:  Do not open attachments or click links unless you recognize and trust
the sender. 

Jay:

It is my understanding that this evidence was presented to the Planning Board, and having
reviewed this evidence, the Board voted 5-2 not to require monitoring system referenced by
Mr. Oates (below).

The question I answered was whether this Planning Board’s decision was contrary to HTC
275-6, H, and in light of the NH Supreme Court’s decision in Mojalaki Holding, LLC v. City
of Franklin, I cannot conclude that the Planning Board made an “error of law.” Legally, it
does appear that the Planning Board’s decision was consistent with Mojalaki.

The question now appears to be whether or not the decision of the Planning Board was
“unsupported by the evidence.” As the Court noted in the Mojalaki case, “the factual findings
of the planning board as prima facie lawful and reasonable and cannot set aside its decision
absent unreasonableness or an identified error of law.” Given the standard of review, which is
limited, and the deference afforded by the courts, I cannot say with any degree of certainty that
the Planning Board’s decision was unsupported by the evidence. I would have to review the
entirety of the record and all the evidence. I cannot view one piece of evidence and conclude
that the Planning Board’s decision was unsupported by the evidence.

Please keep in mind, my role as the Town’s attorney is to represent the Town generally, and in
this instance, the Town acting through its Planning Board. Thus, my role is to support the
decision of the Planning Board, which in this case is the 5-2 decision not to require the
monitoring system. That is true irrespective of whether or not I would have personally reached
the same or a different decision based on the same evidence. It is not my role to represent any
party, either in support of, or in opposition to, any particular project. Thus, it would be
inappropriate for me to act as an advocate in opposition to the decision of the Planning Board.

Now, if the Planning Board would like me to review all the evidence and provide a legal
opinion regarding whether or not I believe the decision is supported by the evidence, I am glad
to do so, but I think that assignment would require approval from the Planning Board.

From: Minkarah, Jay <jminkarah@hudsonnh.gov> 
Sent: Friday, June 7, 2024 10:26 AM
To: David LeFevre <dlefevre@tarbellbrodich.com>
Cc: Malley, Tim <tmalley@hudsonnh.gov>
Subject: RE: Attourney Review - 275-6H

Dave,

Mr. Oates would like you to be aware of the attached report to see if it would impact your
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conclusions.  This report was included in the Planning Board’s agenda package for the May 29, 2024
Planning Board meeting, but Mr. Oates’ motion to require the installation of hoods and ongoing
monitoring for Benzene failed on a 5-2 vote.  Note that author appears to lack any scientific
credentials. Happy to discuss further.

Jay

Jay Minkarah
Town of Hudson
Interim Town Planner/NRPC Circuit Rider
jminkarah@hudsonnh.gov

From: David LeFevre <dlefevre@tarbellbrodich.com> 
Sent: Thursday, May 30, 2024 4:21 PM
To: Minkarah, Jay <jminkarah@hudsonnh.gov>
Cc: Malley, Tim <tmalley@hudsonnh.gov>
Subject: RE: Attourney Review - 275-6H

EXTERNAL:  Do not open attachments or click links unless you recognize and trust the
sender.   

Jay:

I’m heading out for the day, and I am in mediation all day tomorrow, but I am glad to follow-
up with you next week. In the meantime, there is a new case which may be dispositive of this
inquiry.

Hudson Site Plan Regulation 275-6, H, is a “general requirement,” which mirrors RSA
674:44, II (a)(3), that provides, “[t]he site plan review regulations which the planning board
adopts may . . . [p]rovide for the safe and attractive development or change or expansion of
use of the site and guard against such conditions as would involve danger or injury to health,
safety, or prosperity by reason of . . .  [u]ndesirable and preventable elements of pollution such
as noise, smoke, soot, particulates, or any other discharge into the environment which might
prove harmful to persons, structures, or adjacent properties.”

The NH Supreme Court recently ruled in Mojalaki Holding, LLC v. City of Franklin, 2024
N.H. 17 (neutral citation), that these general provisions “do not detail specific requirements
that an applicant must meet.” Id. Rather, “the purpose provisions outline the purposes for the
specific regulations that follow.” Id. “Without specific requirements, the applicant is left
without objective standards to guide the application and the proposed project is left to be
judged by the subjective views of the Board through ad hoc decision making.” Id (emphasis in
original). The Planning Board “cannot supersede the specific regulations and ordinances that
control the site plan review process with their own personal feelings and then justify their
reasoning through the application of general considerations.” Id. (citation omitted).

Restated, the site plan regulations both “define the purpose of site plan review” and “specify
the general standard and requirements with which the proposed development must comply.” Id
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(citation omitted). The “general purpose” provisions “outline the goals of site plan review
regulations” whereas the “other provisions detail the specific technical requirements that
applications must meet to achieve the goals of the purpose provisions.” Id. “When an
application complies with zoning and the specific technical requirements of the site plan
regulations, ad hoc decision making without evidentiary support cannot justify denial on the
basis of a purposes provision.” Id. (emphasis in original).

Based on the NH Supreme Court’s decision in Mojalaki, I think it is reasonable to conclude
that the Planning Board cannot rely on the “general provisions” as an independent basis for
imposing specific technical requirements.

Now, to be fair, I am not familiar with the details of the specific application, and if there was a
sufficient evidentiary record to support the need for a monitoring system such as is being
suggested by Mr. Oates, I am not prepared to rule out the possibility all together that the
Planning Board could impose such a requirement. However, it does appear to be clear in light
of this new decision that these general provisions do not, standing along, provide a basis for
the Planning Board to impose specific technical requirements that are not otherwise included
in the site plan regulations.

From: Minkarah, Jay <jminkarah@hudsonnh.gov> 
Sent: Thursday, May 30, 2024 3:32 PM
To: David LeFevre <dlefevre@tarbellbrodich.com>
Subject: FW: Attourney Review - 275-6H

Dave,

See below and attached – I am happy to fill you in on the background.
Thank you,

Jay

Jay Minkarah
Town of Hudson
Interim Town Planner/NRPC Circuit Rider
jminkarah@hudsonnh.gov

From: Victor Oates <voates@hudsonnh.gov> 
Sent: Thursday, May 30, 2024 10:30 AM
To: Minkarah, Jay <jminkarah@hudsonnh.gov>; Malley, Tim <tmalley@hudsonnh.gov>; Crowley,
James <jcrowley@hudsonnh.gov>
Subject: Attourney Review - 275-6H

The planning board's decision on 5/29 to reject the monitoring system for benzene gas and
other pollutants significantly impacts our town's ability to comply with Section 275-6H.
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Without adequate monitoring, it is challenging to eliminate harmful pollution, leading to
serious health, legal, and environmental repercussions. (Look at the PFAS issue)

Reassessing the need for a monitoring system or exploring alternative mitigation measures is
essential to address these concerns and maintain regulatory compliance.

I request that the town attorney review this matter to provide guidance on our legal
obligations to the community and potential risks should we ignore them.

Thank you for your attention to this issue.

Best regards,

Victor J. Oates
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